
IN THE DISTRICT COURT OF APPEAL
FIRST DISTRICT, STATE OF FLORIDA

Case No. 1D18-1505;
L.T. Case No. 2017-CA-002403

FLORIDA DEPARTMENT OF HEALTH,

Appellant,

v.

JOSEPH REDNER, an individual,

Appellee.

FLORIDA DEPARTMENT OF HEALTH’S
RESPONSE IN OPPOSITION TO APPELLEE’S MOTION

FOR EXPEDITED REVIEW

Pursuant to Florida Rule of Appellate Procedure 9.300, Appellant Florida

Department of Health (the “Department”) hereby files its response in opposition to

Appellee Joseph Redner’s Motion for Expedited Review of this appeal, and states

the following:

BACKGROUND AND COURSE OF PROCEEDINGS

On November 8, 2016, Florida voters approved Amendment 2 (the

“Amendment”), which provides civil and criminal immunity under state law to an

expanded class of qualified patients eligible to procure medical marijuana from
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Medical Marijuana Treatment Centers (“MMTCs”). The text of the Amendment

provides only MMTCs with immunity to cultivate and process marijuana. The

Amendment also directs the Department to issue reasonable regulations to ensure

“safe use” of medical marijuana. The Amendment, codified in article X, section 29

of the Florida Constitution, became effective on January 3, 2017.

On June 20, 2017, Mr. Redner filed a Complaint for Declaratory and

Injunctive Relief against the Department in circuit court in Hillsborough County.

In the two-count complaint, Mr. Redner sought a declaration that, as a qualifying

patient under the Amendment, he is entitled to cultivate marijuana plants for his

own personal use, and an injunction prohibiting the Department from “barring”

Mr. Redner from growing his own marijuana. App. at 4-13. On the Department’s

motion, the case was transferred to the circuit court in Leon County based on the

home venue privilege doctrine. App. at 14-17.

Following a brief bench trial, the trial court entered its Order on Non-Jury

Trial and Final Judgement [sic] (the “Final Judgment”) on April 11, 2018. App. at

18-39. The trial court ruled that Mr. Redner “has a constitutional right to possess

growing marijuana plants for the purpose of using them as a medical treatment for

his qualifying debilitating condition, consistent with Dr. Gordon’s

recommendation as to emulsifying [juicing] the biomass of the marijuana plants to

obtain the recommended eight ounces per day.” App. at 34. The trial court further
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ruled that Mr. Redner is entitled to “possess, grow and use the plants while he is

involved in administering the medical treatment to himself in accordance with the

recommendations of his physician, with no civil or criminal liability under Florida

law.” App. at 38.

The Department immediately filed a Notice of Appeal, which triggered an

automatic stay of the Final Judgment authorized by Florida Rule of Appellate

Procedure 9.310(b)(2). Mr. Redner filed a Motion to Vacate Automatic Stay,

which the trial court granted on April 17, 2018, following a brief hearing. App. at

40-52, 53-58.  The Department immediately filed a Motion for Review of Order

Vacating Automatic Stay and Request for Expedited Treatment with this Court.

On May 1, 2018, this Court quashed the order vacating the automatic stay

and reinstated the automatic stay pending the outcome of this appeal, ruling as

follows: “After this panel’s preliminary review of the full wording of the

constitutional amendment we determined that [P]laintiff did not sufficiently

demonstrate a likelihood of success on the merits as required to justify vacating

the automatic governmental stay.”

On May 4, 2018, Mr. Redner filed a Motion for Expedited Review (the

“Motion”) of this appeal in which he requested to accelerate the briefing schedule

on the grounds that he wants to grow his own marijuana “to prevent a recurrence

of [his] lung cancer.” App. at 65.
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ARGUMENT

Generally, an appeal may be expedited “where the justice of the cause

requires it.” Muniz v. Muniz, 789 So. 2d 370, 373 n.2 (Fla. 3d DCA 2001)

(Sorondo, J., concurring). For example, this Court has recognized that cases

should be expedited when “any relief to which [a party] is entitled may be

rendered moot by the mere passage of time.” Carter v. State, 512 So. 2d 1079,

1080 (Fla. 1st DCA 1987).

Here, Mr. Redner has failed to establish a necessary reason to expedite this

appeal. As such, the Motion should be denied for the following reasons: (1) As

this Court has already ruled, a preliminary review of the full wording of

Amendment 2 reveals that Mr. Redner is not likely to prevail in this case, and

therefore, expedited review is not necessary to hasten access to alleged

“constitutional rights” that do not exist; (2) The Department should not be denied

sufficient time to thoroughly brief the legal issues in this case, which are matters

of first impression that have not been previously addressed by any appellate court;

(3) The Department will be prejudiced if this appeal is expedited because lead

outside counsel for the Department is responsible for two trials, multiple

depositions, and a mediation conference previously scheduled for May and June

2018; and (4) No credible scientific or medical data exists in the record to support

Mr. Redner’s extraordinary claim that marijuana will cure his cancer or keep it in
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remission.

A. Mr. Redner’s claim to a constitutional right that does not exist
does not merit expedited review.

The case brought in circuit court by Mr. Redner centered on a single,

dispositive legal question—whether article X, section 29 of the Florida

Constitution permits qualifying patients1 to grow and process their own marijuana

for personal use. The trial court ruled in favor of Mr. Redner, concluding that he

has a constitutional right to grow and juice marijuana for medical use. But because

no such right exists in the text of the Florida Constitution (or under any other

provision of state or federal law), the Department is likely to succeed on appeal.

The definition of “Marijuana” in article X, section 29(b)(4), by its cross-

reference to the definition of “Cannabis” in section 893.02(3), Florida Statutes

(2014),2 includes “all parts of any plant of the genus Cannabis, whether growing

or not; the seeds thereof; the resin extracted from any part of the plant; and every

compound, manufacture, salt, derivative, mixture, or preparation of the plant or its

seeds or resin.” Mr. Redner argued below that the reference in section 893.02(3) to

1 “Qualifying patient” is defined in article X, section 29(b)(10) as “a person who
has been diagnosed to have a debilitating medical condition, who has a physician
certification and a qualifying patient identification card.” The Department does not
dispute that Mr. Redner is a qualifying patient under this definition.
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“all parts of any plant . . . whether growing or not,” and the word “seeds” means

that he, as a qualifying patient, has a constitutional right to obtain whole cannabis

plants to be cultivated for his personal use. But his argument is belied by the

application of other provisions of the Florida Constitution, which provide the

framework for the cultivation and use of medical marijuana in Florida.

Article X, section 29(a)(1), immunizes qualifying patients by providing that

“[t]he medical use of marijuana by a qualifying patient . . . in compliance with this

section is not subject to criminal or civil liability or sanctions under Florida law.”

“Medical use” is then defined in article X, section 29(b)(6) as “the acquisition,

possession, use, delivery, transfer, or administration of an amount of marijuana not

in conflict with Department rules, or of related supplies by a qualifying patient . . .

for the treatment of a debilitating medical condition.”

Based on the plain language of the definition of “Medical use” a qualifying

patient is not entitled to cultivate (i.e., grow) or process marijuana because the

words “cultivate” and “process” are not included in article X, section 29(b)(6).

Instead, the right to cultivate and process medical marijuana is reserved for

MMTCs, which are defined in article X, section 29(b)(5) as “an entity that

acquires, cultivates, processes (including development of related products such as

2 Article X, section 29(b)(4) states in part: ‘“Marijuana” has the meaning given
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food, tinctures, aerosols, oils, or ointments), transfers, transports, sells, distributes,

dispenses, or administers marijuana, products containing marijuana, related

supplies, or educational materials to qualifying patients or their caregivers and is

registered by the Department.” (Emphasis added).

Under well-established principles of constitutional and statutory

construction, when words are used in one part of a section but omitted from

another part of the same section, their omission must be given meaning. See

Moonlit Waters Apartments, Inc. v. Cauley, 666 So. 2d 898, 900 (Fla. 1996)

(explaining that under the doctrine of expressio unius est exclusio alterius “the

mention of one thing implies the exclusion of another”). Here, the use of the words

“cultivates” and “processes” in the definition of “Medical Marijuana Treatment

Center,” but not in the definition of “Medical use,” means only an MMTC is

immune from liability under state law for growing and processing marijuana for

medical use.

Judge Rice from the Thirteenth Judicial Circuit came to this same

conclusion when ruling on the Department’s motion to transfer venue:

[A]rticle X, section 29 expressly grants MMTCs the right to cultivate
marijuana, but excludes the word cultivate from the definition of
“Medical use.” Therefore, rules of constitutional construction compel
this Court to conclude that based on the plain language of article X,

cannabis in Section 893.02(3), Florida Statutes (2014) . . . .”
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section 29, Mr. Redner has no constitutional right to cultivate (i.e.,
grow) marijuana. See Fla. League of Cities v. Smith, 607 So. 2d 397,
400 (Fla. 1992) (“[T]he law is settled that when constitutional
language is precise, its exact letter must be enforced and extrinsic
guides to construction are not allowed to defeat the plain language.”).

App. at 15.

Furthermore, under the doctrine of in pari materia, provisions of law

addressing the same subject must be read together to give effect to the entire act;

they cannot be read in isolation. See Charles v. So. Baptist Hosp. of Fla., Inc., 209

So. 3d 1199, 1207 (Fla. 2017); Fla. Dep’t of Envtl. Protection v. ContractPoint

Fla. Parks, LLC, 986 So. 2d 1260, 1265 (Fla. 2008). To accept Mr. Redner’s

argument that he has a right to grow his own marijuana, as the trial court

erroneously did, would be to improperly read the definition of “Marijuana” in

article X, section 29(b)(4) in isolation without regard for the definitions of

“Medical use” or “Medical Marijuana Treatment Center” elsewhere in article X,

section 29, all of which relate to the same subject of medical marijuana.

Finally, even the citizens’ organization that sponsored, drafted, and

campaigned for the passage of Amendment 2 unequivocally stated on their

campaign website that the Amendment was not intended to allow qualifying

patients to grow their own marijuana:

FAQs

. . .
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Why is home growing not mentioned in the ballot language?

The amendment does not allow patients to grow their own marijuana
at home. While many supporters and patients expressed their desire to
see this provision included in the law, United for Care left “home
grow” out of the amendment in order to create a tightly regulated and
controlled system that is best for the State of Florida.

App. at 76-77.

For each of these reasons, the trial court erred as a matter of law in

determining that article X, section 29 grants Mr. Redner a right to grow and juice

his own marijuana. As the Court previously ruled in granting the Department’s

motion to reinstate the stay, there is a likelihood the Department will succeed on

appeal and this Court will reverse the Final Judgment entered in favor of Mr.

Redner. Accordingly, it is highly unlikely that any valid constitutional right is

being infringed, meaning there is no urgency justifying expedited review.

B. The Department should not be denied sufficient time to
thoroughly brief the legal issues in this case, which are matters of
first impression that have not been previously addressed by any
appellate court.

Mr. Redner’s Motion should also be denied to allow the Department

sufficient time to thoroughly brief the legal issues raised in this appeal. The issues

presented are matters of first impression that have not been previously addressed

by any appellate court. While the absence of a constitutional right for individuals

to grow their own marijuana is abundantly clear and warrants reversal, the Final
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Judgment raises numerous legal and factual issues that will require thorough

briefing by the Department. For example, the trial court’s 21-page Order on Non-

Jury Trial and Final Judgement [sic] raises related to the plain language of article

X, section 29 of the Florida Constitution, the definition of marijuana in section

893.02(3), Florida Statutes (2014), the scope of immunity granted under Florida

law to medical users of marijuana, the scope of immunity granted to MMTCs

under Florida law, the effect of a physician’s recommendation in contravention of

article X, section 29 immunity, the role of the Florida Legislature in adopting laws

under article X, section 29, the scope of qualifying patients’ rights, whether the

Department violated the law with a statement on its website, and many other

issues related to the alleged “medical” testimony by Mr. Redner’s expert

witnesses. The Department will be prejudiced if it was not allowed adequate time

to research and brief these issues in this appeal.

C. No credible scientific or medical data exists in the record to
support Mr. Redner’s extraordinary claim that marijuana will
cure his cancer or keep it in remission.

The Department respectfully submits that Mr. Redner’s extraordinary claim

that marijuana will cure his cancer or keep it in remission is not supported in the

record by any credible scientific or medical data therefore expedited review is not

justified.

In the affidavit of Dr. Barry Gordon attached to the Motion, Dr. Gordon
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provided this Court with the following sworn statement: “It is my professional

opinion as a medical doctor, that in order for Mr. Redner to remain in remission of

the Stage IV cancer which he is suffering from, he must be able to have at his

disposal raw juice derived from the bio mass of the whole cannabis plant.” App. at

3. Dr. Gordon’s affidavit is remarkable given that over the course of his two

depositions and live testimony before the trial court, Dr. Gordon never made such

a bold and unequivocal statement that Mr. Redner “must” be able to have

marijuana to remain in remission from lung cancer. To the contrary, when

previously cross-examined regarding the scientific basis for claims that marijuana

can keep cancer in remission, Dr. Gordon responded that the claim “necessitates

further research.” App. at 261.

During the two evidentiary hearings in this case the Department did not

present expert testimony or other evidence to counter the claims made by Mr.

Redner’s experts and physicians regarding marijuana’s ability to keep cancer in

remission. The Department chose not to present such evidence because it was

entirely unnecessary for two reasons. First, Mr. Redner’s claim in this case fails as

a matter of law because there is no constitutional right for him to grow his own

marijuana. Second, it was unnecessary for the Department to present counter-

evidence because the unprecedented claims by Mr. Redner’s physicians and

experts that marijuana use prevents reoccurrence of Stage IV cancer is not



12

supported by sound scientific or medical data, and otherwise lacked any

foundation or credibility. In other words, Mr. Redner’s physician and expert

testimony fails to rise to the level of level of all legal and scientific standards.  Mr.

Redner acknowledged that his lung cancer is in remission following extensive

chemotherapy and radiation treatments, and he has never been treated with raw

juiced marijuana. App. at 91. In the absence of any credible scientific or medical

support for the incredible claims by his physicians and experts, it was entirely

unnecessary for the Department to use taxpayer money to retain medical or

scientific experts to refute any of the medical claims presented at trial.

D. The Department will be prejudiced if this appeal is expedited
during the time frame Department’s lead counsel is in trial,
mediation and depositions in three unrelated cases.

Prior to the filing of the Motion, lead counsel for the Department in this

case, Jason Gonzalez, notified Mr. Redner’s counsel of the following previously

scheduled trials, depositions, and mediations Mr. Gonzalez is responsible for

handling in May and June 2018:

May 8 – 15: Trial in Harris Corporation v. Department
of Management Services; DOAH Case No: 18-1781BID

May 17: Mediation for In re: Confidential Investigation

May 21 – 23: Depositions in Sharfi v. Great American
Life Insurance Company; DOAH Case No: 17-6840
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May 24: Oral Argument in Kinney v. Putnam County
Canvassing Board; Fifth DCA Case No: 5D17-1737

May 29 – June 1: Depositions in Sharfi v. Great
American Life Insurance Company; DOAH Case No: 17-
6840

June 18 – 22: Trial in Sharfi v. Great American Life
Insurance Company; DOAH Case No: 17-6840

Although the Department is not insensitive to Mr. Redner’s medical condition, if

this appeal is expedited and the briefing schedule shortened as Mr. Redner has

requested, the Department will be prejudiced by the unnecessary requirement for

this case to be briefed by Mr. Gonzalez at the same time he is conducting two

trials, multiple depositions, and a mediation.  If the Department is forced to retain

alternative counsel, the prejudice would be even greater because of the added

expense and additional time necessary for new counsel to become familiar with

the issues. For this reason alone the Department respectfully requests the Motion

be denied.

CONCLUSION

For the reasons stated above, the Department respectfully requests this

Court deny Mr. Redner’s Motion for Expedited Review.

Respectfully submitted,
SHUTTS & BOWEN LLP

/s/ Jason Gonzalez
JASON GONZALEZ
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Florida Bar No. 146854

AMBER STONER
Florida Bar No. 109281
amberstoner@shutts.com
215 South Monroe Street, Suite 804
Tallahassee, Florida  32301
Telephone:  (850) 521-0600
Facsimile:   (850) 521-0604
Secondary: mpoppell@shutts.com

Counsel for Florida Department of
Health

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing was sent

via Electronic Mail this 14th day of May, 2018 to:

Amanda L. Derby, Esquire
1055 West 81st Place
Los Angeles, CA  90044
Amanda.l.derby@gmail.com

Luke Lirot, Esquire
Luke Charles Lirot, P.A.
2240 Belleair Road, Suite 190
Clearwater, Florida 33764
Luke2@lirotlaw.com
jimmy@lirotlaw.com
Justin@lirotlaw.com

/s/ Jason Gonzalez
JASON GONZALEZ


